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l. Introduction

Appellate courts have a duty to consider sua sponte whether they have jurisdiction
over an appeal and to dismiss the appeal if jurisdiction is lacking. * As one justice aptly
put it, jurisdiction “is not a right possessed by the parties, but a prerogative of the

court...” 2

It has been over 20 years since the Supreme Court in In re Marriage of
Leopando addressed the issue of appellate jurisdiction in dissolution of marriage
proceedings, and yet preserving appellate jurisdiction in those proceedings continues to

perplex even seasoned practitioners. >

This perplexity combined with the fact that a
court lacking jurisdiction, cannot confer any relief, even from prior judgments that are
void, has made appellate jurisdiction a potential malpractice landmine for any attorney

practicing in the area of family law. *

This article examines the law concerning the
preservation of appellate jurisdiction in dissolution of marriage proceedings as it is

commonly faced by family law practitioners.

1. Basis for Appellate Jurisdiction
It is incumbent upon litigants to comply with the Illinois Supreme Court Rules to

properly preserve appellate jurisdiction. °

Appellate jurisdiction is conferred and
controlled by the Illinois Supreme Court Rule 300 series and Article VI, Section 6 of the
Constitution of the State of Illinois. Illinois Supreme Court Rules 301, 303, and 304 are

the rules most frequently used to vest appellate jurisdiction. Illinois Supreme Court Rule



301 permits the appeal of every final circuit court judgment in a civil case as a matter of
right; the appeal is initiated by the filing of a notice of appeal. ° Illinois Supreme Court
Rule 303 governs the procedure for appeals from final judgments as to all matters in a
circuit court, and Illinois Supreme Court Rule 304 governs the procedure for appeals
from final judgments that do not dispose of the entire proceeding but do finally resolve
some portion of the proceedings. ’

Supreme Court Rule 303 requires that a notice of appeal be filed with the circuit
court within 30 days after entry of a final judgment or after the resolution of a timely
filed post-trial motion. ® A notice of appeal filed under Rule 303 is still considered
timely when it is filed after a court announces a decision but before entry of a judgment.
% The notice here is treated as filed on the date of the entry of the judgment. '° Also the
notice is considered timely if it is filed before the disposition of the last pending
postjudgment motion, or any separate claim. ** The notice here becomes effective when
the order disposing of the postjudgment motion or claim is entered. *2

Supreme Court Rule 304(a) allows appeals from final judgments as to one or
more but fewer than all parties or claims and is proper only if the trial court “makes an
express written finding that there is no just reason for delaying either enforcement or

13 Subsection (b) of the rule governs specific appeals from final

appeal or both.”
judgments as to one or more but fewer than all parties or claims and does not require a
special finding. **

The foregoing rules set the initial framework for obtaining appellate jurisdiction

in any civil proceeding. These rules are the source of the evolving body of law that



addresses appellate jurisdiction under the Illinois Marriage and Dissolution of Marriages

Act (IMDMA).

I11.  Jurisdiction in Dissolution of Marriage Proceedings

In dissolution of marriage proceedings, the basic issues a court must resolve are
all part of a single unified claim. *® The issues in a dissolution case, including custody
and support, “do not represent separate, unrelated claims; rather, they are separate issues
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relating to the same claim.” As a result, orders resolving individual issues in

dissolution proceedings are not appealable -- even with a finding under Supreme Court

Rule 304(a) -- until the trial court resolves the entire dissolution claim. *’

Thus, an
appeal from a judgment for dissolution of marriage is not ripe when other related issues
remain unresolved or have been reserved. Simply put, all issues must be resolved before
a judgment becomes final and appealable. *°

Determining when an appeal is ripe is the primary concern in securing appellate
jurisdiction over dissolution of marriage proceedings. The difficulty in determining
ripeness lies in determining which issues are related and which are incidental/unrelated to
the single unified claim presented by a petition for dissolution of marriage proceeding.
For example, courts have held that a judgment for dissolution of marriage is not final and
appealable if it reserves jurisdiction for the purposes of: 1) entering a joint parenting
agreement '°; 2) resolving property distribution, classification of nonmarital/marital
property, maintenance, child support, and attorney fees %°; or 3) resolving visitation, post-
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high-school education expenses, and maintenance. In instances of joint custody it is



important to recognize that the entry of a joint parenting agreement is not merely
incidental to the final judgment, but rather is a requirement for a final judgment. %

While the law of appellate jurisdiction at first blush appears to be clear, its
application in reality is much more muddled. Most problems in this area result from the
reservation of jurisdiction over parts of a judgment for dissolution of marriage. For
example, trial courts often decide an issue but “reserve” future review of the issue. 2 In
contrast, the IMDMA uses the word “reserves” specifically for instances where the court
is bifurcating the judgment.

The distinction as to the meaning of reserves has significant implications. An
order bifurcating a judgment for dissolution of marriage is appealable only with a
Supreme Court Rule 304(a) finding; however, the appeal is limited to the propriety of the
bifurcation. ? Conversely, if a court reserves issues in the judgment, the appeal may not

% Nonetheless, where it is

be ripe due to the lingering reservation of issues.
unmistakable a trial court is using the word “reserves” in a sense that does not defeat the
finality of the judgment, the appellate court will not frustrate that intent by adhering to
the strict meaning of the word “reserves” as referenced in the IMDMA. " Simply put
confusion abounds in preserving jurisdiction in a dissolution of marriage proceeding. As

a result, an analysis of specific issues addressed by Illinois courts over the years is

instructive and provides a helpful guide for avoiding a potential landmine.

IV.  Specific Issues of Appellate Jurisdiction in
Dissolution of Marriage Proceedings

Based on reported appellate court decisions the following appellate jurisdiction

issues have been addressed in the dissolution of marriage context in recent years: post-



decree proceedings, interlocutory custody orders, interim attorney fees, final attorney
fees, attorney fees and time for filing appeal, contempt findings, denial of contempt
petitions, declaratory judgments for premarital agreements, and injunctions. The
following is an overview of the disposition of those specific individual jurisdictional

issues.

How is Appellate Jurisdiction Treated for Post-Decree Proceedings Under
the IMDMA? The short answer depends on which district one appeals to. There is a
disagreement among the districts on the issue of when jurisdiction is proper in post-
decree cases. The Second and Fourth District Appellate Courts have held that if an order
finally resolves a separate claim (or postdissolution motion) but leaves pending other
claims, the trial court must make a Rule 304(a) finding before the order is immediately
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appealable. Otherwise, the appeal is not proper until all claims have been finally

resolved. 2° This rule applies regardless of whether the issues are raised, in a single

petition or separate petitions.

However, in the First District, each claim (or
postdissolution motion) is independently appealable upon final disposition of the

individual claim without the necessity of a Rule 304(a) finding. **

How are Interlocutory Custody Orders Appealed? Illinois Supreme Court
Rules 306 and 306A apply to the appeals of custody orders. ** Rule 306 is the vehicle
used to seek review of interlocutory custody orders and it outlines the procedure to be
followed in petitioning the court for leave to appeal. ** While ordinarily interlocutory

orders are not appealable, leave to appeal may be allowed under this rule. Rule 306A



addresses the procedures to be followed by the trial and appellate courts to ensure the

expedient review of child custody cases. **

In order to comply with Rules 306 and
306A, a party must file a petition for leave to appeal in the appellate court, as well as, a
notice of interlocutory appeal in the trial court within five business days after the entry of
the order. *

Typically solely filing a notice of appeal and failing to file a petition for leave to
appeal will not properly invoke appellate jurisdiction. ** That being said, the Illinois
Supreme Court has indicated that even if an appellate court finds its jurisdiction has not
been properly invoked it should consider the propriety of a custody order under Rule 306
in order to resolve the custody question as quickly and economically as possible. *" Asa
result, certain appeals have been recharacterized as petitions for leave to appeal pursuant
to Rule 306 where the parties seeking review have relied on erroneous law in failing to
properly invoke Rule 306. *

Despite the foregoing, a custody order does not constitute a final judgment as to a
separate claim in a dissolution proceeding. * Rule 306A does not bestow jurisdiction on
the appellate court absent a final order. *° Additionally, Rule 306A(a)(1) which provides
for the appealability of “initial final custody orders” does not overrule or change prior
case law which held a custody order does not constitute a final judgment as to a separate

claim in a dissolution proceeding. ** A strict compliance with both Rules 306 and 306A

should avoid a dismissal on appellate jurisdictional grounds.

Are Interim, Disgorgement, Contribution, and/or Final Setting Attorney Fees

Orders Final and Appealable? Neither an interim attorney fee award nor a



disgorgement order entered requiring the disgorgement of monies allocated for interim
attorney fees are final and appealable orders. “* However, an order for contribution to
attorney fees pursuant to 750 ILCS 5/503(j) or a final order of attorney fees pursuant to
750 ILCS 5/508(c) are both considered final judgments on attorney fees for the purposes

of appeal. *

“The reason orders awarding contribution or a final setting of fees are
appealable, while interim orders are not, is clear: the trial court can effectively undo any
interim attorney fee award and related disgorgement by restoring fees to the attorney who
previously relinquished his fees to opposing counsel.” * With regard to disgorgement
orders, the only consequence in the case of a 750 ILCS 5/508(c) petition, is that the

former client, not the opposing party, pays to replace any disgorged fees. *°

Does filing an Attorney Fee Petition Extend the Time for Appealability of a
Judgment? A post-decree petition for attorney’s fees sought from an adverse party
ordinarily extends the time to appeal dispositions of post-decree claims (from which the
request for attorney’s fees is derived) unless a Supreme Court Rule 304(a) finding is
made. *® However, a petition for attorney’s fees filed by one’s own attorney pursuant to
750 ILCS 5/508(c) does not extend the time to appeal a post-decree claim as it is

considered a separate, distinct cause of action. *’

Is a Finding of Contempt Immediately Appealable? A contempt proceeding is
an original special proceeding, collateral to and independent of the case in which the
contempt arises. “*® Illinois Supreme Court Rule 304(b)(5) allows the appeal of orders

finding a person or entity in contempt of court which imposes a monetary or other




penalty. *® While it may seem obvious, the case law has shown it is important to note
the imposition of a monetary fine or some form of penalty/punishment is prerequisite for
a finding of contempt to be immediately appealable. *° Under Rule 304(b)(5) a party
held in contempt may appeal the ruling even in the absence of language of making an

1 However, in an

express finding of no just reason to delay enforcement or appeal.
appeal taken pursuant to Rule 304(b)(5) the only order that is subject to appellate review
is the order finding a party in contempt. *> An appeal of a contempt finding cannot be
used to challenge all other orders in the underlying case from which the contempt arises.

> That being said, the review of a contempt finding necessarily requires review of the

order upon which it is based. **

Is the Denial of a Contempt Petition Immediately Appealable? While the
finding of contempt is immediately appealable, a party cannot appeal the denial of a
contempt petition prior to entry of a final judgment on all claims without a Rule 304(a)
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finding. The denial of a petition for an order to show cause filed during
postdissolution proceedings is not a final and appealable order when other postdissolution
proceedings are still pending, thus, such an order is not immediately appealable unless a
Rule 304(a) finding is made. *° The fact that a contempt proceeding is an original
special proceeding that is collateral to and independent of the case from which the

contempt arises, merely establishes that the denial of the petition amounts to a final

judgment as to a claim within the meaning of Rule 304(a). °’



Is an Order Denying/Granting a Petition for a Declaratory Judgment
Regarding the Validity and Construction of a Premarital Agreement Appealable
Prior to Entry of a Judgment for Dissolution of Marriage? A declaratory judgment
request raises a claim separate and distinct claim from a dissolution of marriage claim,
which by its nature seeks non-declaratory relief. *® As a result a declaratory judgment
order related to the validity and construction of a pre-marital agreement is appealable
prior to entry of a judgment for dissolution of marriage with an Illinois Supreme Court
Rule 304(a) finding. *° This rule is premised on the principle that the request for a
dissolution of marriage and the request for a declaratory judgment on the validity and
interpretation of a premarital agreement are not so closely related that they must be

deemed part of a single unified claim for relief (a petition for dissolution of marriage). ®

Is the Disposition of a Petition for an Injunction in a Dissolution Action
Immediately Appealable? Interlocutory orders “granting, modifying, refusing,
dissolving, or refusing to dissolve or modify an injunction” are appealable pursuant to
[llinois Supreme Court Rule 307(a)(1). ® For the purposes of appellate jurisdiction
under Rule 307(a)(1) a petition for an injunction is considered disallowed or refused if

the petition is denied or dismissed.

V. Conclusion
Although it has been in excess of 20 years since Leopando was decided, the area
of appellate jurisdiction in IMDMA cases has been an ever changing body of law. Based

on Supreme Court rule changes and case law, there are some practical points that a family



law practitioner should consider to avoid the potential landmine of failing to preserve

appellate jurisdiction:

1)

2)

3)

4)

5)

Strictly comply with the terms of the Illinois Supreme Court Rules.
While this may seem obvious it is apparent by the case law that in
practice this fundamental point is often overlooked.

When in doubt file a notice of appeal. It is better to be cautious,
even if that means two notices of appeal are filed for the same
action, claim, or issue. If the notice is filed while other
proceedings are pending in the trial court that relate to the same
facts, consider filing a motion in the appellate court to stay the
appeal pending procurement of a final and appealable order. In
this practitioner’s experience these motions have been granted and
will toll the briefing schedule and other deadlines set out by the
Illinois Supreme Court Rules and the appellate court. However,
beware that there is a question whether or not the appellate court
has jurisdiction to enter a stay order if the notice of appeal is not
timely or effective.

Remember: dissolution of marriage proceedings are all part of a
unified claim and a custody order does not constitute a final
judgment as to a separate claim in a dissolution proceeding. If
every issue has not been resolved in the underlying dissolution of
marriage proceeding the appeal will not be ripe. However that
being said refer to point 2 above. Better safe than sorry!

Beware of reserved issues in the judgment for dissolution of
marriage and its affect on appealability. The reservation of issues
in a judgment for dissolution of marriage is common and may
significantly affect appellate jurisdiction.

Finally, be conscious of which district a case would be appealed to
in post-decree proceedings. The district you are in will dictate
when you should file your notice of appeal and whether a Rule
304(a) finding is a prerequisite.

In recent years courts have created a body of law refining the mystifying area of

appellate jurisdiction

ultimate rulings have

Rules and the dictates of Leopando.

in dissolution of marriage proceedings. Generally speaking, the

been consistent with a plain reading of the Illinois Supreme Court

% Modifications to the Illinois Supreme Court



Rules have assisted practitioners by allowing certain leeway in accessing the appellate
courts, however, the issues confronting practitioners in this thorny area are far from
resolved. While this area of law is continually changing, the tried and true practice of
strictly applying the rules of the Illinois Supreme Court is often the best approach to

preserving appellate jurisdiction in cases arising under the IMDMA.
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